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also enter an order assessing appro-
priate penalties and directing that
such penalties be paid.

§ 2700.67 Summary decision of the
Judge.

(a) Filing of motion for summary deci-
sion. At any time after commencement
of a proceeding and no later than 10
days before the date fixed for the hear-
ing on the merits, a party may move
the Judge to render summary decision
disposing of all or part of the pro-
ceeding.

(b) Grounds. A motion for summary
decision shall be granted only if the en-
tire record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows:

(1) That there is no genuine issue as
to any material fact; and

(2) That the moving party is entitled
to summary decision as a matter of
law.

(c) Form of motion and affidavits. The
motion may be supported by affidavits
or other verified documents, and shall
specify the grounds upon which the
party seeks relief. Supporting and op-
posing affidavits shall be made on per-
sonal knowledge and shall show affirm-
atively that the affiant is competent to
testify to the matters stated. Sworn or
certified copies of all papers or parts of
papers referred to in an affidavit shall
be attached to the affidavit or be incor-
porated by reference if not otherwise a
matter of record. The Judge shall per-
mit affidavits to be supplemented or
opposed by depositions, answers to in-
terrogatories, admissions or further af-
fidavits. When a motion for summary
decision is made and supported as pro-
vided in this rule, an adverse party
may not rest upon the mere allegations
or denials of his pleadings, but his re-
sponse, by affidavits or as otherwise
provided in this rule, must set forth
specific facts showing that there is a
genuine issue for a hearing. If the
party does not respond, summary deci-
sion, if appropriate, shall be entered
against him.

(d) Case not fully adjudicated on mo-
tion. If a motion for summary decision
is denied in whole or in part, the Judge
shall ascertain what material facts are
controverted and shall issue an order

directing further proceedings as appro-
priate.

§ 2700.68 Substitution of the Judge.

(a) Generally. Should a Judge become
unavailable to the Commission, the
proceedings assigned to him shall be
reassigned to a substitute Judge.

(b) Substitution following a hearing.
The substitute Judge may render a de-
cision based upon the existing record,
provided the parties are notified of his
intent and they are given an oppor-
tunity to object. An objection to the
Judge rendering a decision based upon
the existing record shall be filed within
10 days following receipt of the Judge’s
notice, or the objection shall be
deemed to be waived. An objection
shall be founded upon a showing of a
need for the resolution of conflicting
material testimony requiring credi-
bility determinations. Upon good cause
shown the Judge may order a further
hearing on the merits, which shall be
limited, so far as practicable, to the
testimony in dispute.

§ 2700.69 Decision of the Judge.

(a) Form and content of the Judge’s de-
cision. The Judge shall make a decision
that constitutes his final disposition of
the proceedings. The decision shall be
in writing and shall include all findings
of fact and conclusions of law, and the
reasons or bases for them, on all the
material issues of fact, law or discre-
tion presented by the record, and an
order. If a decision is announced orally
from the bench, it shall be reduced to
writing after the filing of the tran-
script. An order by a Judge approving a
settlement proposal is a decision of the
Judge.

(b) Termination of the Judge’s jurisdic-
tion. The jurisdiction of the Judge ter-
minates when his decision has been
issued.

(c) Correction of clerical errors. At any
time before the Commission has di-
rected that a Judge’s decision be re-
viewed, and on his own motion or the
motion of a party, the Judge may cor-
rect clerical errors in decisions, orders
or other parts of the record. After the
Commission has directed that a
Judge’s decision be reviewed, the Judge
may correct such errors with the leave
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of the Commission. If a Judge’s deci-
sion has become the final order of the
Commission, the Judge may correct
such errors with the leave of the Com-
mission.

Subpart H—Review by the
Commission

§ 2700.70 Petitions for discretionary
review.

(a) Procedure. Any person adversely
affected or aggrieved by a Judge’s deci-
sion or order may file with the Com-
mission a petition for discretionary re-
view within 30 days after issuance of
the decision or order. Filing of a peti-
tion for discretionary review, including
a facsimile transmission, is effective
upon receipt. Two or more parties may
join in the same petition; the Commis-
sion may consolidate related petitions.
Procedures governing petitions for re-
view of temporary reinstatement or-
ders are found at § 2700.45(f).

(b) Review discretionary. Review by
the Commission shall not be a matter
of right but of the sound discretion of
the Commission. Review by the Com-
mission shall be granted only by af-
firmative vote of at least two of the
Commissioners present and voting.

(c) Grounds. Petitions for discre-
tionary review shall be filed only upon
one or more of the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of the Commission;

(4) A substantial question of law, pol-
icy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.

(d) Requirements. Each issue shall be
separately numbered and plainly and
concisely stated, and shall be sup-
ported by detailed citations to the
record, when assignments of error are
based on the record, and by statutes,
regulations, or other principal authori-
ties relied upon. Except by permission
of the Commission and for good cause
shown, petitions for discretionary re-
view shall not exceed 35 pages. Except
for good cause shown, no assignment of

error by any party shall rely on any
question of fact or law upon which the
Judge had not been afforded an oppor-
tunity to pass.

(e) Statement in opposition to petition.
A statement in opposition to a petition
for discretionary review may be filed,
but the opportunity for such filing
shall not require the Commission to
delay its action on the petition.

(f) Motion for leave to exceed page limit.
A motion requesting leave to exceed
the page limit shall be received not
less than 3 days prior to the date the
petition for discretionary review is due
to be filed, shall state the total number
of pages proposed, and shall comply
with § 2700.10. A motion requesting an
extension of page limit and a state-
ment in opposition to such a motion
may be filed and served by facsimile.
Filing of a motion requesting an exten-
sion of page limit, including a fac-
simile transmission, is effective upon
receipt. The motion and any statement
in opposition shall include proof of
service on all parties by a means of de-
livery no less expeditious than that
used for filing the motion, except that
if service by facsimile transmission is
impossible, the filing party shall serve
by a third-party commercial overnight
delivery service or by personal deliv-
ery.

(g) Scope of review. If a petition is
granted, review shall be limited to the
issues raised by the petition, unless the
Commission directs review of addi-
tional issues pursuant to § 2700.71.

(h) Denial of petition. A petition not
granted within 40 days after the
issuance of the Judge’s decision is
deemed denied.

[58 FR 12164, Mar. 3, 1993, as amended at 64
FR 48713, Sept. 8, 1999]

§ 2700.71 Review by the Commission
on its own motion.

At any time within 30 days after the
issuance of a Judge’s decision, the
Commission may, by the affirmative
vote of at least two of the Commis-
sioners present and voting, direct the
case for review on its own motion. Re-
view shall be directed only upon the
ground that the decision may be con-
trary to law or Commission policy or
that a novel question of policy has
been presented. The Commission shall
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